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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136 (a). In no event, however, may a reply be timely filed 

after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will 

be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this 

communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 

earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1)® Responsive to connnnunication(s) filed on Oct 16, 2001 . 

2a) □ This action is FINAL. 2b) ^ This action is non-final. 

3) 0 Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under fx paz-fe Quayle, 1935 CD. 11; 453 O.G. 213. 

Disposition of Claims 

4) K Cfaim(s) 26 ■ is/are pending in the application. 

4a) Of the above, claim(s) is/are withdrawn from consideration. 

'5) □ Claim(s) is/are allowed. 

6) K Claim(s) 26 is/are rejected. 

7) n Claimis) is/are objected to. 

8) □ Claims are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are objected to by the Examiner. 

1 dD The proposed drawing correction filed on is: a)^ approved blD disapproved. 

12) D The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

13) 0 Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d). 
a)n All b)n Some* cjD None of : 

1 . □ Certified copies of the priority documents have been received. 
I 2. □ Certified copies of the priority documents have been received in Application No. . 



3. □ Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
*See the attached detailed Office action for a list of the certified copies not received. 

14)IS Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 1 19(e). 
Attachment(s) 

1 5) ^ Notice of References Cited (PTO-892) 1 8) □ Interview Summary iPTO-41 3) Paper No(s). 

16) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 19) □ Notice of Informel Patent Application (PTai 52) 

1 7) ^ Information Disclosure Statement{s) (PTO-1449) Paper No(3). ^ 20) O Other: 



U; ,S. Patant and Trodamark Office 

PTO-326 (Rev. 9-00) Office Action Summary Part of Paper No. 5 
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Claim 26 is presented for examination. 

Applicants' preliminary amendment filed October I 6, 200 I has been 
received and entered. 

Priority 

Acknowledgment is, made of applicant's claim for foreign priority based 
ON PCT/LIS00/02079. It is noted, however, that applicant has not filed a 

CERTIFIED COPY OF THE APPLICATION AS REQUIRED BY 35 U.S.C. I I 9(B). 



Claim 26 is rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claim i of u.s. 
Patent No. 6,329,343. Although the conflicting claims are not identical, 
they are not patentably distinct from each other because the present 
application is claiming a composition comprising pullulan, an antimicrobial 
agent, pyruvate, an antioxidant and a mixture of saturated and unsaturated fatty 
acids; and the patent application is claiming a composition comprising a film 
forming phase, pyruvate, an antioxidant, and a mixture of saturated and 
unsaturated fatty acids and the film forming phase comprising pullulan. 



Double Patenting 



4 
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Clearly, the instant composition set forth in the present application is claimed 

IN THE patent APPLICATION. 

The nonstatutory double patenting rejection is based on a judicially 

CREATED doctrine GROUNDED IN PUBLIC POLICY (A POLICY REFLECTED IN THE STATUTE) 
so as to prevent the UNJUSTIFIED OR IMPROPER TIMEWISE EXTENSION OF THE "rIGHT 
TO exclude" GRANTED BY A PATENT AND TO PREVENT POSSIBLE HARASSMENT BY MULTIPLE 

ASSIGNEES. See In re Goodman, I I F.3d I 29 USP02D 20 I O (Fed. 

CiR. 1993); /N RE Long/, 759 F.2d 887, 225 USPO 645 (Fed, Cir. 1985); fN re 

Van Ornum, 686 F,2d 937, 2 I A USPO 76 I (CCPA I 982); /n re Vocel, 422 

F,2d 438. I 64 USPO 6 I 9 (CCPA I 970);AND, In re Thorington, 4 I 8 

F.2D 528, I 63 USPO 644 (CCPA I 969). 

A TIMELY FILED TERMINAL DISCLAIMER IN COMPLIANCE WITH 37 CFR 1.321© MAY 
BE USED TO OVERCOME AN ACTUAL OR PROVISIONAL REJECTION BASED ON A 
NONSTATUTORY DOUBLE PATENTING GROUND PROVIDED THE CONFLICTING APPLICATION OR 
PATENT IS SHOWN TO BE COMMONLY OWNED WITH THIS APPLICATION, SEE 37 
CFR I . I 30(B). 

Effective January I , I 994, a registered attorney or agent of record 

MAY SIGN A TERMINAL DISCUMMER. A TERMINAL DISCLAIMER SIGNED BY THE ASSIGNEE 
MUST FULLY COMPLY WITH 37 CFR 3.73(B). 



CLjMM 26 IS NOT ALLOWED. 

Any inquiry concerning this communication or earlier communications 

FROM THE EXAMINER SHOULD BE DIRECTED TO EXAMINER K. WEDDINGTON WHOSE 
TELEPHONE NUMBER IS (703) 308" I 235. 



(Primary *E^(fminer 
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